MINUTES OF JANUARY 14, 2004

ZBA MEETING, TOWNSHIP HALL

EASTPORT, MI

Present:  Martel, Keelan, Heizer and Scally

Absent:  Colvin

Alternates Present:  Ellison, Mouch

Audience:  11

1. Meeting is called to order at 7:00 PM.  Roll call is taken.  Alternate Mouch will sit in for Mr. Colvin, who is absent tonight.

2. There is a motion by Keelan and seconded by Heizer to accept the minutes of December 10, 2003 with the following changes:  on page one, number 3, second paragraph, correct spelling of “overhand” to “overhang”; in third paragraph, after the phrase “The square footage” add “of the structure”; after the phrase “60’ easement” remove the words “and the undeveloped lot”; under “Finding of Fact” correct second item by removing “thus the variance is requesting what is already there” and replace it with “on the north side of house in the 10’ side yard set back”; in third item correct the spelling of “reconstruction”; and on page two, item 4, first paragraph, correct the spelling of “other” to read “others.”  The Motion passes 5-0.

3. The next item is an appeal of the Zoning Administrator’s decision regarding a deck on the property of Bruce and Shirley Klunzinger that sits in the 10’ side yard setback.  Before beginning the Public Hearing, Mr. Martel has material that he hands out to the Board.  First, a copy of the letter sent by Mr. Briggs notifying the Klunzingers that their deck was in error, dated June 5, 2003.  Also included is a picture of the deck, a map and a scale drawing showing the deck, which was done by the assessor, Mr. Schmidt. Also a copy of the Assessors’ Card, which shows the final assessment of this addition was done on 7-26-2001 and that the deck has been taxed since this time, actually since its inception in 2000.  There is also a copy of the Municipal Civil Infractions Violations Procedures document, which was adopted by the township on July 16, 2002.  This is the procedure the township now uses when documenting violations of the ordinance.

Mr. Martel also includes a copy of a fax received from the former Zoning Administrator, Tom Eckenberg, regarding his thoughts and recollections regarding this issue.  This letter was dated July 3, 2003 and addressed to Mr. Briggs, but was never actually sent to him.  Mr. Eckenberg had kept a copy of this letter on file in his computer.

Mr. Martel has had three separate conversations with Mrs. Klunzinger regarding this issue.  He has talked to Bill Briggs once and Kim Schmidt twice about this process.

The Public Hearing is now opened.  Mr. John Bails, attorney at Norman Gaffney, Jr. P.C. speaks as legal representative for the Klunzingers.  He has two handouts.  A letter from the Klunzingers’ nearest neighbor, Agnita Johnston, states that she has no problem with their present deck configuration.  The last handout is a background outline that Mr. Bails refers to throughout his presentation.  A copy of all handouts is included with the original minutes from this meeting.  

Mrs. Klunzinger’s first argument is that the deck does not violate Zoning Ordinance 7.03 B, which states that “two side yards shall be minimum of ten feet each”, “side yard” being defined as “the area bounded by the side line of the principal building….” and “building” defined as “any enclosed structure having a roof supported by columns, walls or other support…” They believe there is no violation because a deck is not a building and because of the definition of side yard, the deck does not need to be under compliance with the side yard requirement.  It is believed that Mr. Briggs mistakenly referenced the 2003 version of the Zoning Ordinance, rather than the 1999 version, which was the authority at the time this deck was built.  There are subtle differences in the language between the 1999 and 2003 ordinance, and the Klunzingers believed they were in compliance with the 1999 version.  Thus, they believe this deck constitutes a prior non-conforming use and should be allowed to remain.

The second argument is that former Zoning Administrator, Tom Eckenberg, while doing a site visitation in March 2000, gave verbal approval to the builder Milan Plsek for the construction of the deck.  According to the 1999 Ordinance, it states, “in cases of minor alterations to a zoning permit the Zoning Administrator may waive portions of the foregoing requirement obviously not necessary for the determination of compliance with this Ordinance”.  The Klunzingers relied on the verbal approval of the current deck configuration by Mr. Eckenberg and believe “the conduct and acquiescence of Mr. Eckenberg acted as an acceptable waiver of compliance”.  Finally, they question why, after three years of completion, they are now being sited for this violation.

Mrs. Klunzinger relates details of the history that led up to this violation.  She states that during a home visitation in July 2001 by Mr. Schmidt regarding a separate issue, the only portion of the deck that he said might be in violation was the last step, which may be in the road end.  At a road commission meeting in September 2001, Mr. Schmidt states that the step is in the road end.  He makes no reference to the deck, only the step.  Approximately one week after the road commission meeting, Mr. Eckenberg made a visitation to the Klunzinger residence to measure the deck.  There were no other notices until the June 5, 2003 letter from Mr. Briggs.

It is brought up by Mr. Martel that the Klunzingers had a variance request to put part of an addition to their house in the side yard set back.  That variance was denied.  They must be aware that there was a side yard condition.  The original plan did not show a deck on the side of the house, but because of a number of problems, the deck was added.  Mr. Martel asks Mrs. Klunzinger what made her think they were not in violation with the deck after going through the variance request?  She answers because the builder checked when he had the deck staked out.

From the audience, Mr. Moore states that Mr. Schmidt did mention at the December 2002 Board Meeting that “they would have to deal with the Klunzingers deck”.  This is the first time that the deck is mentioned.  Mr. Moore does not feel the deck should be allowed.  There are all ready encroachments on the road end and he does not want to see more.  He asks whether there was ever a building permit issued for the deck?  The answer is no.

Char Lundy states that there were several times during the discussion about the road ending that the deck was mentioned, but Mr. Schmidt said that was not the issue at the time.  He said that was an issue to be taken up with the Zoning Administrator.  Her concern is hearsay and we should be concerned about what is in writing.  Mr. Martel tries to clarify the issue by explaining why we are here.  The deck is there and it is in violation.  The process that led up to why it is there is important.  Mrs. Lundy reads a letter about her feelings over the issue.  This letter becomes part of the record of the minutes of this meeting.

Janice Moore questions why the public is here tonight.  Are they invited to be here tonight?  Does their opinion have any meaning?  Mr. Keelan clarifies that it is acceptable to say that the ZBA should enforce the ordinance.  That’s different than saying I don’t like the deck and I wish it weren’t there.  That comes at the time of a variance request.

Bernard Brophy states that in April of ‘99 he was on the ZBA.  He concurs that the deck is in violation and should be removed.  In a letter dated 4-15-99 they were denied an appeal to build in the side yard set back.  The Klunzingers were aware that there was a ten-foot set back and that nothing should be built into it.

Mr. Bails reminds everyone that we are here tonight to appeal the Administrator’s decision on 7.03 B.

Three letters are read into the record before the Public Hearing is closed.  The first letter was previously referenced from Agnita Johnston stating she has no problems with the current deck.  The second letter is from Heidi Olesko, in which she states her desire to see the deck removed because of its proximity to the road ending.  The last letter is from Tom and Jean Fitzsimons, in which they state their wish to see the deck removed to comply with the zoning ordinance.

Mr. Eckenberg would not attend tonight’s meeting.  In all conversations with Mr. Martel he never said that he did not do that- tell them that the deck should not be there.  “I may have, or could have” were phrases that he used.  He did go to the residence to inspect the footings but “does not recall doing a final inspection”(this taken from the note that did not get sent to Mr. Briggs).

Ms Mouch feels that there are questions that need to be answered.  Was there a failure on the part of the township to enforce?  If the Zoning administrator makes a decision to do or not to do something, is that decision challengeable?  Is there a time limit in which to challenge?  Did Mr. Eckenberg imply approval by not doing something?  

Mr. Keelan states that conversations with Mr. Eckenberg could be confusing, but even if he said the Klunzingers could have a deck on the ground level, that is wrong.  This doesn’t change the fact that the deck does not comply with the zoning ordinance.

Martel states that Mr. Briggs made an interpretation of the ordinance and it was correct.  But is it correct under the circumstances which it occurred?   It can’t be correct if we perpetrated that violation.

Mr. Briggs states that there was some clarification of this issue with the previous attorney, Todd Miller.  After Mr. Briggs sent the letter on June 5, 2003 he got a question from Mr. Miller regarding the letter.  Mr. Miller was unclear what was meant by the violation and asked for a more detailed explanation of Briggs’ concern.  He asked Mr. Briggs to cite the sections of the TLT Zoning Ordinance that the deck violates?  Mr. Briggs response was to explain that the deck should have been constructed to the interior side of the ten foot set back line rather then outside toward the property line.  He explains the definition of set back line and his concern that the Klunzinger deck extends virtually to the lot line and is not set back the required ten feet from the lot line.  Sections 201, 503, 701 and 703 are given as the specific ordinance violations.  Mrs. Klunzinger is asked and replied that she did have a copy of that response.

Martel calls for finding of fact: 

· No building permit was issued for the deck

· There was no final inspection of the project

· The existing deck is in the side yard 10’ set back

· No written violations were issued prior to June 5, 2003

· The assessor’s inspection includes the deck and is being taxed as of July 26, 2001

· A letter from Mr. Eckenberg was provided to the ZBA dated July 3, 2003 addressed to Bill Briggs, although the letter was never sent. In this written testimony, Mr. Eckenberg states: 1. He does not recall allowing the deck and that he would not have been authorized to do so.  2. The deck was not drawn on the zoning permit that he issued.  3. He does not recall doing a final inspection of this property.  The ZBA feels that in this written testimony, Mr. Eckenberg gave erroneous information about what was allowed in the zoning ordinance.   

· The deck is not on the original drawing for the zoning or building permits.

· The Zoning Ordinance is clear in sect 2.16 B numbers 1,2 and 3.

· Per Mr. Derman, TLT attorney, regarding a time limit for enforcing zoning issues, “there is no vested right to an illegally constructed structure”.

There is a motion by Keelan and seconded by Scally to deny the applicant’s appeal of the Zoning Administrators decision regarding the deck on the south side of the home located at 12256 Third Street.   After more discussion a vote is called for.

*Mouch-yes to deny.  She is not pleased by the failure to enforce this issue

*Heizer-yes to deny

*Martel-no.  He believes the appeal is justified.  This was an error that the township was part of that decision to put the deck there.

*Scally-yes to deny

*Keelan-yes to deny


The motion passes 4-1.  A short break is taken.  Reconvened at 9:45 PM

A motion is made by Scally and seconded by Keelan to retain all current officers in their current position for another term.  The motion passes 5-0.   Mr. Martel remains Chairman, Mr. Colvin remains Vice Chair, and Ms Heizer remains secretary. 

The next meeting will be February 11, 2004.  The board will be hearing two appeals.  A motion is made by Martel and seconded to adjourn at 9:55 PM.  The motion passes 5-0. 

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.

Kathy S. Windiate

Recording Secretary
